IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

LA S LAMB,
Plaintiff

V. NO. 2:93Cv40-B-D

PROVI DENT | NSURANCE COVPANY,
Def endant

MVEMORANDUM OPI NI ON

Thi s cause cones before the court on the defendant's notion to
dismss or, in the alternative, for sunmary judgnment. The court
has duly considered the parties' nenoranda and exhibits and is
ready to rule.

| NTRCDUCTI ON

The plaintiff alleges that the defendant in bad faith refused
to pay a claim under an enployee benefit plan subject to the
provi sions of the Enpl oyee Retirenent |Incone Security Act (ERI SA),
29 U S. C. 8§ 1001, et seq. The defendant noves to dismss for
failure to exhaust adm nistrative renedies and, in the alternative,
for summary judgnment on the ground that the i nsured' s dependent was
not eligible for coverage at the tinme the nedical expenses were
i ncurred.

FACTS

The follow ng facts are undi sputed. The plaintiff was an

insured under a group health and accident policy issued by the

defendant to all enployees of Panola MIIls, Inc. [Panola MIISs].



The policy extends coverage to dependent children of the naned
insured who are under the age of 19 years; dependent children
bet ween the ages of 19 and 24 who are full-tinme students are al so
eligible. Additional premuns were withheld fromthe plaintiff's
paycheck for dependent coverage of her son, Dennis G egory Lanb.
On February 12, 1987, Panola MIIls distributed to its insured
enpl oyees a neno stating in part:

When your child turns 19 and is no |longer in

school, it is inportant that you tell [Panola
MIIls'" insurance clerk] imediately. VERY
| MPORTANT. . . . Pl ease sign your nane,

acknow edging that you will try to keep us
i nformed of your changes.

The plaintiff signed her name on the neno. The plaintiff's son
reached his 19th birthday on January 7, 1990. On June 4, 1991 the
plaintiff's son sustained injuries resulting in nedical expenses
for which the plaintiff seeks insurance benefits. The plaintiff's
son had reached the age of 20 and was not a full-tinme student.
The plaintiff's uncontroverted affidavit states that on June
6, 1991 she notified Panola MIIs's insurance clerk of her son's
injuries and that he woul d be incurring nmedical expenses for which
coverage was sought. The affidavit further states that the clerk
concl uded that she was not eligible for benefits since her son had
reached the age limt and advi sed her "that no claimwould be fil ed
on her behalf." The defendant continued to accept additiona
prem uns for dependent coverage through March 28, 1992, nore than

two years after the plaintiff's son reached the age limt and
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approximately ten nonths after the above-referenced notice was
given to Panola MIIs.

On April 21, 1992 the plaintiff's counsel sent aletter to the
defendant's claimoffice, stating in part:

[ The plaintiff] has been told by Panola MIIs
that her son was presumably automatically
dropped from coverage after reaching his 18th
bi rt hday. However, prem uns have continued to
be taken out of her check to provide coverage
for her son, who is now 21 years of age.

[ The plaintiff] recently notified Panol a
MIls of her intentions to file a claimunder
this policy to cover nedi cal expenses incurred
by her son. She was told at that tine that
there was no coverage due to the fact that he
was over the age of 18. It is ny position
that since she continued to pay prem uns on
her son that the policy remained in effect and
that she is entitled to receive benefits under
t he policy. | would appreciate your letting
me know what Provident's position wll be with
respect to this claim

The def endant nade no response to the letter. On February 16, 1993
the plaintiff filed the conplaint inthis cause. During the course

of discovery the plaintiff provided an item zation of nedical
bills. The defendant subsequently notified the plaintiff's counsel
that no claim had been filed and the plaintiff requested the
docunent the defendant contends is the proper claim form On
Septenber, 16, 1993, the defendant, for the first tinme, provided
the plaintiff with a copy of the claimform On Septenber 20, 1993
the plaintiff filed wth Panola MIls the claimformfurnished by

t he defendant. The defendant made no response to the claim In



Novenber, 1993 the defendant tendered the total of excess prem uns
paid by the plaintiff.
ERI SA PREEMPTI ON

The conpl aint alleges state | aw clains of breach of contract,
negligent and intentional infliction of enotional distress, and bad
faith and seeks recovery of conpensatory and punitive danages, as
wel | as insurance proceeds. The defendant noves for dism ssal of
these clains on the ground of ERISA preenption. 29 U S.C 8
1144(a). The plaintiff concedes that "her clains for bad faith are
preenpted by ERISA " but asserts that she is entitled to nedi cal
benefits, attorney's fees and costs. Attorney's fees and costs are
avai l abl e under ERISA, 29 U S. C 8§ 1132(g)(1). The court finds
that the plaintiff's state law clainms, including bad faith, are

preenpted by ERISA. E.g., Pilot Life lns. Co. v. Dedeaux, 481 U S.

41, 95 L. Ed. 2d 39 (1987) (bad faith and punitive damages preenpted
by ERI SA); Medina v. AnthemlLife Ins. Co., 983 F. 2d 29, 32-33 (5th

Cr.), cert. denied, 126 L.Ed.2d 35 (1993) (extracontractual and

puni tive damages cl ai ns preenpted).

EXHAUSTI ON
The defendant noves to dismss on the grounds that the
plaintiff failedtofile awitten claimfor insurance benefits and
exhaust adm nistrative renedies prior to filing this action.

Denton v. First Nat'l Bank, 765 F.2d 1295, 1303 (5th G r. 1985)

("Congress, in enacting ERISA, clearly wanted potential plaintiffs



to first exhaust their admnistrative renedi es before resorting to
the federal courts"). The Fifth Grcuit has held that, under
certain circunstances, an insured may not make his initial claim
for benefits by filing a lawsuit. Medina, 983 F.2d at 33; Meza v.
Ceneral Battery Corp., 908 F.2d 1262, 1279 (5th Cr. 1990). The

court in Meza concl uded that the policies underlying the exhaustion
doctri ne

require claimants to nmake sone attenpt at

obt ai ni ng their benefits t hr ough t he

admnistrative route, or, at the very |east,

to nmake sone effort to | earn of the procedures

applicable to them
908 F.2d at 1279. The claimant did not receive a copy of a Plan
Summary, as required by ERI SA, but did not allege or establish that
any failure on the part of his fornmer enployer or insurer to
provide plan information precluded him from pursuing his
adm nistrative remedies or prejudiced his ability to obtain plan
benefits. 1d. at 1279, 1280. Since the claimant neither requested
pl an i nformation nor applied for benefits prior to bringing suit,
the court held that the claimant, under the circunstances, was not
excused fromthe exhaustion requirenent. 1d. at 1279. In Medina
the insured had previously filed clainms and received proceeds but
failed to file a claimfor the disputed sum 983 F.2d at 33. The

court noted that the claimant "obvi ously knows how [the insurer's]

clains procedure operates.” |d.



According to her affidavit, the plaintiff attenpted to
pronptly file a claimthrough her enployer's insurance clerk but
was told no dependent coverage existed and that no clai mwuld be
filed on her behalf. Through counsel, the plaintiff directly
advi sed the defendant of her claimand requested comuni cation of
its position with respect to the claim The defendant neither
responded nor furnished the plaintiff with a claimform Cearly,
the plaintiff nade "sone attenpt at obtaining [her] benefits
through the adm nistrative route.” The record before the court
reflects that the plaintiff made two attenpts to do so.

The def endant contends that this action is premature under the
policy provision prohibiting filing of suit "before the end of 60
days after proof of |oss has been furnished.” The defendant did
not furnish the plaintiff a proof of loss formeven after notice of
her claimin the April, 1992 letter. The plaintiff asserts that
the defendant in its defenses has in effect denied the plaintiff's
claim The defendant's denial is further manifested by its refund
of the excess premuns for dependent coverage. The court finds
that the insured was i npeded frompursuing adm ni strative renedi es
before filing this action and is therefore excused from the

exhaustion requirenent.

WAl VER
The defendant contends that the plaintiff's son was not an

el igible dependent at the tinme the nedical expenses were incurred



under the age limt provision in the policy. The plaintiff
contends that the defendant waived its right to deny benefits by
accepting the excess prem uns over two years after the plaintiff's
son had reached the age limt. 29 US. C. § 1132(a)(3) reads in
part:

A civil action nmay be brought...by a

participant, beneficiary or fiduciary...to

obtain other appropriate equitable relief.

ERISA "must be interpreted under principles of federal

substantive law." Brown v. Anerican Internat'l Life Assurance Co.,

778 F. Supp. 912, 917 (S.D. Mss. 1991). "Congress intended for
courts to fashion a federal comon | aw governi ng enpl oyee benefit

plans.” Pitts v. Anerican Sec. Life Ins. Co., 931 F.2d 351, 355

(5th Cr. 1991). The power to devel op federal common |aw in ERI SA

actions "extends only to areas that federal |aw preenpts! but does

! The plaintiff relies on Mss. Code Ann. 8§ 83-9-15 which
reads in part:
| f any such policy contains a provision
establishing, as an age limt or otherw se, a
date after which the coverage provided by the
policy will not be effective, and if such date
falls wthin a period for which premum is
accepted by the insurer or if the insurer
accepts a premum after such date, the
coverage provided by the policy will continue
in force, subj ect to any right of
cancel lation, until the end of the period for
whi ch prem um has been accept ed.
8§ 83-9-1 defines "policy of accident and sickness insurance, as
used in Sections 83-9-1 through 83-9-21," as "any individual or
group policy or contract of insurance against |oss resulting from
sickness or from bodily injury...." The definitional section
appears on its face to be inconsistent wwth 8 83-9-17 which reads
in part:



not address.” Rodrique v. Western and Southern Life Ins. Co., 948

F.2d 969, 971 (5th Cr. 1991). Both parties refer to waiver and
estoppel interchangeably. The Fifth Crcuit has stated:
Al t hough wai ver and est oppel are
soneti mes used interchangeably, especially in
the law of insurance, there is a subtle but
significant legal distinction between the
two....Strictly defined, waiver describes the
act, or the consequences of the act, of one
party only, while estoppel exists when the
conduct of one party has induced the other
party to take a position that would result in
harm if the first party's act were repudi-
ated. ... Wi ver is the wvoluntary or
i ntentional relinquishment of a known right.
Pitts, 931 F.2d at 357. The insurer in Pitts accepted prem um
paynments for only one enpl oyee although the ERI SA policy required
a mninmm of ten enployees. The court held in part that the
insurer waived its right to assert its defense by accepting
premuns "for five nonths after |earning beyond all doubt that
Pitts was the only enployee remaining on the policy" and cashing
the five checks after giving notice of termnation. |d. at 354,
357.
The defendant contends that Pitts is contrary to the estoppel

line of cases. E.g., Degan v. Ford Mdtor Co., 869 F.2d 889, 893

Nothing in sections 83-9-1 to 83-9-21
shall apply to or affect...(3) any bl anket or
group policy of insurance...
It is undisputed that the plaintiff's policy is a group policy.
In any event, 8 83-9-15 is preenpted by ERI SA "insofar as [it] may
now or hereafter relate to any enpl oyee benefit plan.” 29 U S. C
§ 1144(a).



(5th Gr. 1989) (alleged oral assurances of early retirenent
benefits). The court in Degan held that "ERI SA precludes oral
nodi fications to benefit plans and that clainms of promssory
estoppel are not cognizable in suits seeking to enforce rights to
pension benefits.” 1d. at 895. The court in Rodrigue held that
the insurer's oral authorization of the insured' s hospital
adm ssion for certain treatnent, expressly excluded fromthe ER SA
policy, did not equitably estop the insurer's denial of coverage on
the ground of oral nodification. 948 F.2d at 972. The Fifth
Crcuit has determned that ERH SA addresses "the question of
anendnent” by requiring that "enployers establish and naintain
benefit plans according to a witten instrunment which establishes
procedures for anendnment and specifies those authorized to nmake

anendnents. " Wllians v. Bridgestone/Firestone, Inc., 954 F.2d

1070, 1072 (5th GCir. 1992) (citing 29 US C. § 1102(a)(1) and
(b)(1)). Accordingly, ERISA

preenpts state | aw cl ai ns, based on breach of
contract, fraud, or negligent m srepresenta-
tion, that have the effect of orally nodifying
the express terns of an ERISA plan and
i ncreasing plan benefits for participants or
beneficiaries who claimto have been m sl ed.

Menorial Hospital Systemv. Northbrook Life Ins. Co., 904 F.2d 236,

238, 245 (5th Gr. 1990).
I n devel oping federal common | aw "to suppl enment the statutory
schene,"” the court nmay use state comon |aw consistent with the

policies underlying ERISA. Cefalu v. B.F. Goodrich Co., 871 F. 2d




1290, 1297 (5th Gr. 1989). Wai ver does not involve oral
nodi fication of the policy and is not contrary to any mandate or

rational e underlying ERISA. See Mnnesota Miut. Life Ins. Co. V.

Larr, 567 So.2d 239, 241-42 (Mss. 1990) (an agent's oral agreenent
to extend the scope of coverage is distinguishable from an
insurer's waiver of an age limtation by acceptance of prem uns).
Since Pitts involves the separate and di stinct doctrine of waiver,
it is not inconsistent wwth the Degan |ine of cases. Therefore,
Pitts is controlling.

CGeneral ly, wai ver requires proof of the defendant's
"know edge, actual or constructive, of the existence of his rights

or of all the material facts."” 18 Couch on Insurance 2d 871:14 (2d

ed. 1983). E.g., Larr v. Mnnesota Miut. Life Ins. Co., 924 F.2d

65, 66-67 (5th Gr. 1991) (construing M ssissippi I aw)
(constructive know edge based on the disclosure of the insured's
age and birth date in his insurance application). The defendant
asserts that the plaintiff assumed the burden of advising her
enpl oyer when her son reached the age limt and failed to do so.
However, the defendant continued to accept prem uns for ten nonths
after the enployer | earned that the plaintiff's son had reached t he
age limt. "The question of waiver is ordinarily one of fact."
Id. at 66. Since the doctrine of waiver is not barred in ERI SA
actions, the court finds that the notion for summary judgnment

shoul d be deni ed.
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CONCLUSI ON
For the foregoing reasons, the plaintiff's state |aw clains
should be dismssed on the ground of ERI SA preenption. Wth
respect to the ERISA claim the defendant's notion to dism ss or,
in the alternative, for summary judgnent shoul d be deni ed.
An order will issue accordingly.

TH'S, the day of QOctober, 1994.

NEAL B. BI G&ERS, JR
UNI TED STATES DI STRI CT JUDGE
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